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STATE OF NORTH CAROLINA

Mecklenburg County

Name OF Plainkit

File Mo, _f ¥ S ,; -
V" i, St

[ S A

in The General Court Of Justice
[} District  [s] Superior Court Division

Chris Herr and Lisa Soler

Address .

Orange Bakery, Inc., Rheon Automatic Machinery Co.,
Takashi Numao, and Yoshiaki Okazaki

¢/o Strianese PLLC, 401 North Tryon St., 10th Fl. CIVIL SUMMONS
Gy, Staio, Zip [] ALIAS AND PLURIES SUMMONS (ASSESS FEE)
Charlotte NC 28202
VERSUS 5.8, 1A-1, Rules 3, 4
Name Of Defendant(s) ’ Dats Original Summons Issued

05-19-2016

Dalsfs) Subsequent Summonsfes) lssuod

To Each Of The Defendant(s) Named Below:

Name And Address OF Defandant 1
Takashi Numao

17751 Cowan Avenug
Trvine, CA 92614

MName And Address Of Defendant 2
Yoshiaki Okazalki

13400 Reese Blvd. W.
Huntersville NC 28078

A Civil Action Has Been Commenced Against You!
I

last known address, and

You are notified to appear and answer the complaint of the plaintiff as follows:

1. Serve a copy of your written answer to the complaint upon the plaintiff or plaintiff's attorney within thirty (30) days after
you have been served. You may serve your answer by delivering a copy to the plaintiff or by mailing it to the plaintiff's

2. File the original of the written answer with the Clerk_of Superior Court of the county named above.

If you fail fo answet the comptaint, the plaintiff will apply to the Court for the relief demanded in the complaint.

Name And Addrass OF Praintitf's Aftomey (if None, Address OF Plaintiff}

Dafe lssved

so, what procedure Is to be followed.

ACC-CV-100, Rev. 61t
© 2011 Administrative Office of the Courls

] . Time g D AM
; Sl i e
(Slhx IstophglL itganese, Esq. ! :é“: j“*}‘ 7 o } .fg_.g ‘}f /) B 1M
trianese Signalu sty ﬁ,’ r e
e R A, 'JA, &
401 North Tryon St., 10¢h Floor P SO/ “{,f’fi? o
Charlotte NC 28202 D Dapéy C8C @fﬁs;‘istanf CSC D Crerk Of Superior Court
[] ENDORSEMENT (ASSESS FEE) Dato Of Endorsement Time L] Am
This Summons was originally issued on the date PR L1 Pm
indicated above and returned not served. At the request ?
of the plaintiff, the time within which this Summons must S
be served is extended si)dy (60) days, D Deputy CS¢ D Assistant CSC D Clerk Of Superior Court

MOTE TO PARTIES: Many couniies have MANDATORY ARBITRATION programs in which most dases where the amount in controversy is $15,000 or
less are heard by an arbitrator before & frlal. The parties will be notified if this case is assigned for mandalory arbitration, and, if

{Oven)
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RETURN OF SERVICE

| certify that {his Summons and a copy of the complaint were received and served as follows: ~

DEFENDANT 1

Date Served Titne Served Name Gf Defendant

Clav [l em

J
£l

By delivering to the defendant named above a copy of the summons and complain,

By leaving a copy of the summons and complaint at the dwelling house or usual piace of abode of the defendant named
above with a person of suitable age and discretion then residing therein.

As the defendant is a corporation, service was effected by delivering a copy of the summons and complaint to the
person named below,

Name And Address OF Person With \Whom Capies Leff {if corporalion, give fifle of person copies left with)

[7] Other manner of service (speciiy)
"1 Defendant WAS NOT served for the following reason:
DEFENDANT 2
Date Served Time Served Name Of Defendant
dam [Ipm

0

By delivering to the defendant named above a copy of the summons and complaint.

By ieaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named
above with a person of suitable age and discretion then residing therein.

As the defendant is a corparation, service was effected by delivering a copy of the summons and complaint to the
person named below.

Name And Addrass Of Person With Whorn Coples Left {if corperation, give lifle of persan coples left with}

Other manner of service (speciiv:

]

Defendant WAS NOT served for the fol'lowing reason.

Service Fee Paid ] A Signature Of Depuly Sheniff Making Return
3

Dafe Received i Namwo Of Sheriff (Type Or Prini}

Dale Of Relurn . County Of Sheriff

AOGC-CV-100, Side Two, Rev. 6/11
© 2011 Administeative Office of the Courts
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STATE OF NORTH CAROLINA

Mecklenburg County

File No. 3 .
j T
AR .4
s —F ff 7 7 / :
In The General Court Of Justice
(] District [i! Superior Court Division

Mame Cf Plainkiff
| Chris Herr and Lisa Soler

Address
'| o/o Strianese PLLC, 401 North Tryon St., 10th Fl,

CIVIL. SUMMONS

Gity, Siats, Zip
Charlotte ' NC 28202

] ALIAS AND PLURIES SUMMONS (ASSESS FEE)

VERSUS

5.5, 1A-1, Rules 3, 4

Name OF Defondani(s)

-Orange Bakery, Inc., Rheon Automatic Machinery Co.,
'| Takashi Numao, and Yoshiski Okazaki

Pate Oniginal Summons Issued

05-19-2016

Dafe{s) Subsequent Summons(es) lssued

To Each Of The Defendant(s) Named Below:

Name And Addrass Of Defendant 1
| Orange Bakery, Inc,

17751 Cowan Avemue
Irvine, CA 92614

Name And Address Of Defendant 2
Rheon Automatic Machinery Co.

17751 Cowan Avemie
Irvine, CA 92614

| A Clvil Action Has Been Commenced Against You!

1.

last known address, and

You are notified to appear and answer the complaint of the plaintitf as follows:

Serve a copy of your written answer to the compiaint upon the plaintiff-or plaintiff's attorney within thirly (30} days after
you have been served. You may serve your answer by delivering a copy to the plaintiff or by mailing it to the plaintiffs

2. File the original of the written answer with the Clerk of Superior Court of the county named above.

If you fail to answer the compiaint, the plaintiff will apply to the Court for the relief demanded in the complaint.

Name And Address OF Plaintiff's Attomey (if None, Address OFf Plalntiff)
Christopher Strianese, Esq,

Strianese PLLC

401 North Tryon $t., 10th Floor

Charlotte NC 28202

[] Am
L yem
o

“EEL T
N N7

L1 peputy csc A__/j_@a-ssfs:am csc

I:I Clerk Of Superior Court

[] ENDORSEMENT (ASSESS FEE)
This Summons was originally issued on the date
indicated above and returned not servad. At the request
of the plaintiff, the time within which this Summons must
be served is extended sixty (60) days.

so, whaf procedure is to he followed.

© 2014 Administrative Office of the Courts

Date Gf Endorsement ' Time

] am
] pm
Signature
(1 peputycse [ Assistant cse [ crerk of superior Court

NQTE TO PA RTIES: Many counties have MANDATORY ARBITRATION programs in which most cases where the amount in conlroversy is $15,000 or
' less are heard by an arbitrator before a tiial. The parties will be nolifiad if this case is assigned for mandatory arbltration, and, if

ADGC-CV-100, Rev. 611 (Oven)

Case 3:16-cv-00550-FDW-DSC Document 1-2 Filed 07/18/16 Page 4 of 25




b RETURN OF SERVICE
| certify that this Summons and a copy of the complaint were received and served as follows:

DEFENDANT 1

Date Served Time Served Name Of Defendant

{1am Oewm

[} By delivering to the defendant named above a copy of the summons and complaint.

{1 By leaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named
above with a person of suitable age and discretion then residing therein.

1 As the defendant is a corporation, service was effected by delivering a copy of the summons and complaint to the
person named below.

Name And Address Of Person With Whom Copies Left (if corporation, give fitle of person copies left with)

[[] Other manner of service {specify)

[] Defendant WAS NOT served for the following reason:

DEFENDANT 2

Date Served Time Served Name Of Defendant

am [Mpw

[] By delivering to the defendant named above a copy of the summons and complaint.

[l By leaving a copy of the summons and complaint at the dwelling house or usual piace of abode of the defendant named
above with a person of suitable age and discretion then residing therein.

(] As the defendant is a corporation, service was effected by delivering a copy of the summons and complaint to the
person named below.

Nama And Address OF Person With Whom Coples Left (if corporalion, give fitle of person copies laff with)

1 Other manner of service (specify}

[ Defendant WAS NOT served for the following reason.

Service Fee Paid Signature Of Deputy Sheriff Making Retumn
1%

Date Received Name Of Sheriff {Type Or Print)

Dale Of Refurn County Of Sheriff

AQC-CV-100, Side Two, Rev. 6/11
© 2011 Administrative Office of the Courls
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

COUNTY OF MECKLENBURG SUPERIOR COURT DIVISION
____________________________________ %
CHRIS HERR AND LISA SOLER, ~ . / ’ _
| Plaintiffs, " Civil Action No. / [Q O\J/g% G 7
- against - COMPLAINT
ORANGE BAKERY, INC., RHEON ' Jury Trial Demanded
AUTOMATIC MACHINERY CO., TAKASHI ! :
NUMAO, YOSHIAKI OKAZAKI ; LT
Defendants. ‘
____________________________________ " e
INTRODUCTION B
1. Defendants who are in the business of manufacmrmu and dlsmbutmg food

products, knowingly and intentionally put at risk the lives, health, and well-being of thousands of
consuiners. Plaintiffs Chris Herr and kisa Soler are whistleblowers who have been subjected to
retaliation by Defendants because they complained .about and opposed Defendants’ unlawiful
conduet,

2. Defendants. have been nwnufacu;ring and seihng food products withou‘t

conducting the required safety festing for. deadly ba_cter&-a_ sugh.as E. Coli and Listeria. To cover

up their outrageous conduct, Defendants created . forged- testing dpcuﬁentation and have
knowingly and repeatedly lied to auditors/investigatoxé from the United SEtes Food and Drug
Administration (“FDA”) and ’rhe Safe Qu&hty Food Instxtute (“SQF”) Despite being given
every opportunify to comply. w1th the ‘law, Defendants continued their scheme of selhng
potentially tainted food produicts knowing that-those produicts wereintended to be consumed by

the public.
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3. Defendants have also, Lipon information and belief, committed a massive fraud
upon their customers ~ which include well-known brands and retailers such as Rich Products,
Whole Foods, Sam’s Club (via an intermediary called Bake One), Ralph’s Grocery (Kroger), US
Foods Service, Sysco, and many more - as well as the public, by falsely claiming to have done
the required food safety testing. Upon information and belief, Defendants’ cusfomers would not
have bought Defendants’A products if they were aware that those products -were not being
subjected to the required safety testing. Rather than conduct the testing, Defendants forged
results for tests that they never. conducted in order to falsely obtain SQF and other certifications
that they then ﬁsed to promote their products. -Plaintiffs are in possession of forged testing
documents that Defendants created. to make it appear as though ' Silliker Laboratories, an
independent testing laiaoratory, was conducting safety testing on Defendants’ products.

4, Ijefendants’ oﬁtragebus conduct was not the result of mistake,l error, or
inadvertence; it was willfil and infentional. Plaintiffs Chris Herr and Lisa Soler, who are,
respectively, a current top-salesperson and a former SQF Practitioner and Quality Control
employee, complained repeatédl-y.;'to ‘Defendants’ executives gbout Defendants’ il-légal conduct.
Defendants’ executives responded by telling Plaintiffs {hat they did not have the tiﬁe'to, and. did
not want to spef;nd'the. money to, conduet thg'reg;;irgdr :sa;'fﬁtsl. testing.. Wﬁen Plaintiffs continued

.to protest, Defendants’ exepﬁﬁ?es »ré_duced_Mr.. Herr.’s'-cami‘iensafeiﬁn and -physicaily assaulted
Ms. Soler resulting in her resigning her employment.

5. Si:grﬁﬁca;zﬂy, documentary evidence proves ‘Plaintiffs’ claims. Plaintiff Hem
complained in an email correspondence to one of Defén"fss? executives:

I have been in the food industry all of my life annd this is the first time that
1 have ever seen.anything like this....P'in only involved because this gross

swab testing misconduct and falsification of documetits goes far and above
neghgence it bearders Tsic] on critninal conduct. :
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Following this complaint, the company’s executive responded: “Hi, Chiis. T just explained to
Mr, Numao [Orange Bakery’s President] how big faking the documents in the produaction
department is and we need to fix this system asap.” Thereafter, another executive emailed Mr.
Herr complaining that he, and not Orange Bakery’s President, Mr. Numao, would be the fall-guy
for the company’s unlawful ‘practices.

6. Yet, after many months of Plaintiffs’ protests, Defendants have refused to remedy
their unlawful conduct. In this action, Plaintiffs seek damages for Defendants’ unlawful conduct.
In addition, Plaintiffs seek a permanent injuﬁction prohibiting Defendants from selling any food
. products in or from the state of North Carolina without conducting the safety testing mandated
by applicable law. |

PARTIES, JURISDICTION. AND VENUE

7. Plaintiff Chris Herr is an adult individual residing in-Mecklenburg County, North
Carolina, and is a resident and citizen of the state-of North Carolina. Plaintiff Herr is currently a
top-salesperson of Orange Bakery.

8. .  Plaintiff Lisa Soler is an adult individual residing in Gaston County, North
Carolina, and is a r‘e.side'n'tand, citizen of ’ahc;.‘ State ef-Nazt']i 'Caf.oli;aa: Plaintiff Soler was, until
she was forced to:resign, a SQF -iarastiﬁoner and quality assuraice employee for Orange Bakery.

9. Deferdant Orange Bakery, Inc. (“Orangé- Bakery”) is, upon information and
belief, a California corporation. ~ Defendant Otange A'Bakery has an office location and
manufaciuring facility in Mecklenburg County, North Carolina.,

10. Deféndar’it Rheon Automatic Machinery Co. (“Rhéon”) is, upon information and
belief, a Japanese company. Upon .iﬁfoi'-matioﬁ 'a:nd’i%eiifef, Rlieon does business in the state of

North Carolina. Rheon exetcises opérational conirel-over Orange Bakerﬁz,‘ and the corporations
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have overlapping executives and management and intertwined balance sheets. Rheon executives
played a sigrﬁﬁéanf role in the allegations contained in this action, including by directly
retaliating against Plaintiffs for the protected conduct engaged in by Plaintiffs. Rheon was also
fully aware of Orange Bakery’s wanton and reckless violations of law and, at minimum, adopted
and ratified Orange Bakery’s illegal conduct. At all relevant times Rheon, through its control
over Orange Bakery, had the power and authority to cause Orange; Bakery to cease the unlawful
condiict complained of in this action but did nothing to remedy the unlawful conduct. Upon
information and belief, Rheon is a multi-national, multi-billion dollar, food machine processing
corporation thét knew or should ha\}e known that its conduct would create a substéntial risk of
injury to the public. _

11.  Defendant Takashi Numao (“Numao”) is, upon iﬁfonnation and belief, an adult
individﬁal_ residing in the state of California. Numao i$ the President of Defendant Orange
Bakery and, upon information and belief, an executive of Rheon-; " Numao was aware of,
participated in, and, upon information and belief, directed the unlawful conduct of Orange
Bakery in the state of North Carolina as alleged in this action. '

12.  Defendant Yoshiaki Okazaki (“Okazaki”) is, upon information and belief, an
adult individual who is a resident ofl'the' state of Notth Carolina. Okazaki is a plant manager for
Defendant Orange Bakery. Okazak1 participated in and, upon information and béﬁef, directed
the untawful conduct of Orange Bakery in the state of North Carolina as alleged in this action.
Okazaki physically assaulted Plaintiff Soier- in the state of North Carolina.

13.  This Court has jurisdiction over the parties-and the subject matter of this dispute.
All of the Defendants engaged in untawful conduct in the state of NorthCax&ina",‘ or tortious-and

unlawful conduct that caused injury to North Carolina residents and citizens,
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14.  Venue is proper in Mecklenburg County. Plaintiff Herr resides in Mecklenburg
County and Plaintiffs work or worked in Mecklenburg County during the time when the relevant
acts took place. Defendants do business in Mecklenburg County, and -their acts or omissions
caused injury to Mecklenburg County residents.

15.  The amount in controversy exceeds $25,000, this Court’s minimum jurisdictional
amount, exclusive of the attorneys’ fees, costs, and interest sought in this action.

16.  All conditions precedent fo the filing of this suit, if any, have been performed,
excuged, waived, or otherwise satisfied.

FACTUAL ALLEGATIONS

{7.  Defendant Orange Bakery manufactures and sells raw food products. Aﬁong
other things, Orange Baker-y:selis raw -déugh' produets utilized to-bake and sell bread based
products, as well as the bread based produets themselves. These products include, among others,
croissants, danishes, bread, pastries, strudel, and cookies. |

18. Orangé Bakery does not sell its products directly to the consumer. Instead,
Orange Bakery sells its products to distributers and retailers, in;:luding well-known brands.such
as Whole Fo_odé, Rich-Products and Sam’s Club (via Bake One), Ralph’s Grocery (Kroger), US
Foods Service, and Sysco, whd;then distribute or sell Qr;ange Bakery’s produets to the consumer.

19.  Orange. Bakery’s operations are substantial .Up_oﬁ information and belief, the
company has several ‘manufacturing locations in Califomia, as well as a manufactaring facility in
North Carolina. Orange Bakery has, upon information and belief, millions of dollars in gross
annual sales volume. Upon infornraﬁez} and .béiir}f, - Orange Bakery has sold hundreds of

thousands, if not millions, of units of its food produets.

5
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20. The distributers and retailers who buy products from Orange Bakery to re-sell
to the public have a national reach. For example, Rich Products is a leading national distributor
of food products and is one of the largest privately held corporations in the country, with annual
sales of several billion dollars. According to Rich Product’s website, “Rich’s is a Jeading
su.pplier.and solutions prqvider to the food service, in-store bakery and retail marketplaces.”
Rich’s products “can be found in kitchens and.- bakeries around the world.” Similarly, Sam’s
Clubisa na{ional retailer with over 600 retail locations in 47 states, and annual sales revenue in
the tens of billions of dollars. Whole Foods is a world leader in natural and organic foods, with
443 stores in ﬁorth America and the United Kingdom. According to Whole Foods, the company
“seeks out the finest natural and organic foods available” and “maintains the strictest quality
standards in the industry.” Upon information and belief, US Foods Service and Sysco are amohg
the largest and most v&el;l-recogxﬁzed food distributors in the country.

21. By virtue of its access to these well-know and wéll-respected distribution -and
retail channels, Orange Bakery has a-massive platform for its food products and, as a result, the
ability to foist its dangérous products on an unsuspecting public.

Food Safety Testing Reqxiimment;é
and the Potentially Deadly Consequences of Non-Cempliance

22.  Food "products, especially raw. food grod&cts, are dangerous when not
manufactured and tested ina safé manner,

23.  For this reason, the government has ﬁnposegl ;'igorous food safety, licensing, and
testing standards that manufacturers and sellers ‘of food.‘ products must coxaply with in order to
sell food products to the public. | |

24, In2011, the United States Congress passed, and the President signed into law, the

Yood Safety Modernization Act (FSMA”). - The FSMA was passed in respomse to many
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reported incidents of food-borne illnesses, which cost the food industry billions of dollars in
recalls, 1_ost sales, and legal expenses, and constituted a risk to the general health and well-being
of the ppblic. In 2011, the Center for Disease Control and Prevention (“CDC”) estimated that
each year 48 million people (1 in 6. Americans) get sick, 128,000 people are hospitalized; and
3,000 people die of food-borne illnesses and diseases.

25.  To combat this public health concern, the FSMA introduced a series of fobd
safety regulations, and greatly expanded the power of the FDA to monitor, inspect, and regulate
food manufacturers and sellers. Among other things, the FSMA set mandatory preventive
controls for food facilities, mandatory product. safety standards, and mandatory inspection
frequency standf;ards. In addition, the FSMA provides_ the‘FDA with atcess to safefy testing
records that food manufacturers are required to maintain, and requires certain‘food testing to be
carried out by independent accredited laboratories. Significantly, the FSMA empowered the
FDA with mandatory recé.ll authority for certain food products, The FSMA also required the
FDA to unde]rfsake more than a dozen rdiemakingé and issue at least 10 guidance documents, as
well as a host of teports, plans, strategies, standards, and notices. In sum, the FSMA was one of
the most aggressive pieces of legislation evet passed to combat the plague of food-borne
illnesses and diseases.

26.  Among the deadliest of the food-borne illnesses and diseases are those spawned
by E. Coli and Listeria. E. Coli (formally, Escherichia Coli) is a facultatively anaerobic, rod-
shaped, bactéria, Among other things, E. Coli can cause gastroenteritis, neonatal meningitis,
hemoltytic-uremic syndrome, ahd a host of food-borne illnesses and diséases. Certain strands of

E. Coli also produce a Shiga toxin that, according to the CDC, infects over 250,000 Americans

7
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each year. People of all ages can be infected, but young children and the elderly are more likely
to develop severe symptoms from the infection.

27.  Listeria is eﬂso a facultatively anaerobic, rod-shaped, bacteria. Listeria causes the
bacterial disease Listeriosis, a serious infection caused. by eating food contaminated with the
bacteria. The disease primarily affects pregnant women, newborns, adults with weakened
fmmune systems, and the eldexly. Listeriosis is a serious disease, the overt form of which has a
case-fatality rate of approximately 20%. Listeriosis can.also manifest as sepsis and meningitis.
In cases where the bacteria has spread to the bloodstream or central nervous system, treatment
can be difficult and can require intravenous delivery of high-dose antibiotics and hospitalization.

28.  E, Coli and Listeria outbreaks have recently caused public health disasters. For
example, between 2014 and 2016 frozen vegetablgs produced by a company called CRF Frozen
Foods that were sold under various brand names were alleged to have caused a Listeria outbreak.
As a result, approximately 358 ccnsﬁmer products sold under 42 separate brands were recalled
by the FDA nationwide. By the time the recall was complete, nearly a dozen people had been
hospitalized. Similarly, in 2016, the Department of Justice announced an investigation of Dole
| Food Co. Inc. linked to an alleged Listeria outbreak from packaged salad products. The outbreak
éllegedly made 33 people sick and killed four people between May 2015 and February 2016.
Also in 2016, the CDC announced that two E. Coli outbreaks allegedly linked to food cha,_in _
Chipotle had effected nearly 60 people across 14 states. '

29.  Given the serious health concerns posed by food-borne illnesses and diseases, the
FSMA and FDA mandate that food manufacturers conduct regular and rigorous safety testing of
their products. This testing can include, among others, taking surface bacterial samples with

culture-swabs (“Swab-Testing”) and water-testing, .

8
Case 3:16-cv-00550-FDW-DSC -Document 1-2 Filed 07/18/16 Page 13 of 25




Defendants Wantonly and Outrageously Stop Safety Testing Their Food Products

30.  Silliker, an affiliate or division of Merleux NutriSciences Company, is a third- -
party company that provides food manufacturers with testing, auditing, researcﬁing, and training
services to help assure the safety of food products. Acdording to its website, Silliker is a leading
internationally accredited food testing and consulting laboratory.

31.  Historically, Silliker was the laboratory engaged by Orange Bakery té conduct the
required safety testing of Orange Bakery’s food products. After conducting the testing, Silliker
would provide Orange Bakery with, among other things, a “Certificate of Analysis.” The
Certificate of Analysis provided a “positive” or “negative” finding for Listeria and other bacteria.
In additioﬁ, the Certificate of Analysis provided a score for “temperature received” and a finding
for the “Condition” of the food product. The Certificate 'of Analysis also had identifying
information such as the manufacturing plant, testing identification number, and laboratory
identification number so that any food products that failed testing could be ideﬁtiﬁed and
tracked.

32. At some point, however, beli:eved to be prior to January 1, 2615, Defendants
stopped submitting their food products for éafety testing to Sﬂlike_r or any other testing
laboratory.

33.  Instead, Defendants obtained blank Silliker “Certificate of Analysis” forms, and
forged the forms to show “negative” results for Listeria and oth_‘er bacteria based on testing
that was never done.

34, Defendants’ executives, iﬁcludihg Defendants’ executives in their California
plants, circulated the blank “Certificate of Analysis” fomﬁs with handwritten instructions to their

subordinates, including Plaintiff Soler, on how to forge the forms to give Defendants a passing
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score for testing that was never done. For example, one handwritten instruction directed the
employee to replace “ZZ Insert Here” with the word “Sampled” despite the fact that nothing was
“sampled.” Similérly, the handwritten instructions directed Defendants’ employees to list the
“test date” as “day after it was ‘received.” The handwritten notes also directed Defendants’
employees to provide a temperature testing score of “3.0, 3.5, 4.0, or 4.5 for testing that was
never done.

35.  In sum, Defendants stopped testing their. food products for Listeria and other
deadly bacteria and created forged documentation to make it appear ;13 though the testing was
being conducted.

36.  But no safety testing was done on Defendants’ products before Defendants sold
them into the stream of cémmerce. Instead, Defendants intentionally played “Russian Roulette”
with people’s lives and health in order to save time and monéy by foregoing legally required
safety testing. | |

Defendants Use Falsified Documents to Fraudulently Deceive Regulators and SQF

37.  The FDA and SQF have conducted audits/investigations of Defendants® facilities. -

38.  During the FDA and SQF audits, employees of the FDA and SQF have made on-
site visits to lDefel‘ldants’ locations to inspect Defendants’ facilities and to review Defendants’
safety documentation and records.

39.  Defendants fraudulently deceived the regulators and SQF by providing the
regulators with forged and falsified documentation for safety testing that had never been done,

including the forged Silliker “Certificate of Analysis” documents.
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40.  Upon information and belief, in this way, Defendants intended to, and in fact were
able to, deceive the government regulators and SQF into believing the required safety testing was
being done.

41,  Upon information and belief, if the applicable regulators had known. the trufh,
they would not have permitted Defendants to continue- selling theit food products without:
conducting the required safety tésting. |

42, Upon infoﬁnation and belief, if the applicable .regulators had known the truth,
they .may have required a recall of those products of Defendants that had been sold into the
market without the legally mandated safety testing.

43,  In addition, upon information and belief, Défendants have represented themselves
as having obtained SQF Certification. According to SQF, an SQF Certiffcation requires
“suppliers to provide verifiable proof that robust food safety control systems have been
effectively implemented.” Upon infonnati&n and belief, obtaining SQF Certification requires
rigorous adherence to SQF’s standards and procedures.

44,  Upon information and belief, obtaining SQF Certification, or a similar
certification, is ctitical for food manufacturers who wish to sell their products to well-known and
well-recognized brands. Upon information and belief, it would be impracticable for large food
retailers to themselves audit ‘and ensure the saféty standards of all of their food meanufacturers
and providers. As a result, many of the large food retailers require a food manufacturer to obtain
an SQF Certification, or similar certification, Eefore they will do business with the manufacturer.

45. . Defendants’ SQF Certification was, in substantial part, based upon Defendants’ |
lies and their forged and fraudulent documents. Upon information and belief, if SQF had known

the truth, it would have never provided Defendants with an SQF Certification. Upon information
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and belief, if Defendants had not obtained an SQF Certification, they would have not been able
to access certain large distribution and retail platforms in order to sell their potentially tainted
food products to an unsuspecting public.

Defendants Perpetrate a Fraud Upon Their Customers and the Public

46.  Defendants do business with a number of large and well-respected food
distributors and food retailers, including Rich Products, Whole Foods, Sam’s Club (via Bake
One), Ralph’s Grocery (Kroger), US Foods Service, and Sysco. |

47. Over the years, these distributors and retailers have spent millions of dollars
purchasing food products from Defendants.

48.  Plaintiff Herr is a‘top—salesperson for Orange Bakery and has many years of
experience -in the industry. As such, he is familiar with the buying practices and requirements of
Defendants’ distribution and retail custbmérs.

49.  Upon information and belief, Defendants’ diéuibution and retail customers would
not have bought Defendants’ products, nor paid Defendants milli.ons of déllars for those
products, if they had known that Defendants’ products were not being properly safety tested and
that Defendants’ SQF Certification was a sham.

50.  Upon information and belief, after these large and weli-respected distributors and
retailers purchased Defendants’ products, they re-sold them to the general public through their
distributor channels and hundreds of retail locations nationwide.

51.  As such, by defrauding their distribution a;nd retail c.u‘stém'ers, Defendants used
their customérs. as a conduit to sl their potentially tainted food '_products to an unsuspecting

public.
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52.  Upon information and belief, Defendants have potentially caused millions upon
millions of dollars in damages, and untold and potentially unguantifiable damage to the brands,
of any distributor or retailer who they duped into re-selling their potentially tainted products.

53, Even wotse, people have consumed these products. Upon information and belief,
it is often difficult when people become sick from bacteria or other food-borne illnesses for them
to identify the product that caused their illness.

54. Accordihgly, it may be that members of the public have been made sick by
Defendants’ products and have not yet identified Defendents’ products as the cause of their
illness.

Defendants’ Filthy Warehouse and Non-Compliance with OSHA Regulations
Increages the Risk of Food Contamijnation '

55.  The danger of De_fendants’ failure to conduct the required safety testing is
compounded by the fact that Defendants do not produce their food products in a clean and
professional manufacturing facility.

56. To the contrary, Defendants’ manufacturing facility in Huntersville, North
Carolina, is filthy, and Defendants’ manufacturing employees do not oi)serve best food quality
standards o\'r even comply with OSHA regulation_s_.

57.  Among other things, Defendants’ employees ﬂeduently fail to wear the proper
protective and sanitary geat when handling food préducts, including gloves, mésks, and hair
nets. |

58 Defendants’ Huntersville, North Carolina manufacturing facility is or Was‘ﬁlthy
and contained dirt, gai:bage, mold, insects, and other potential food contaminates.

59. Defendan\ts failed to comply with best practices “or SQF procedmés .and

requirements when manufacturing and handling food products.
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60.  Defendants failed to conduct internal inspections ot properly maintain logs and
other records, including logs and records concetning Defendants” machinery and supplies.

617. Defendants failed to properly conduct the required metal detector screening and
adequately mairtain logs of such scregning.

62.  In short, Defendants manufacture their food products in an environment rife for
contamination prior to their failure to conduct the required food safety testing.

Plaintiffs Complain Repeatedly About Defendants’ Conduct, are Subjected to Retaliation,
and Plaintiff Soler is Physically Assaulted by Defendants’ Executive

63. Internally, Plaintiffs have blown the whistle loudly, clearly, and repeatedly. In
response, their complaints have been ignored, and they have been subjected to serious incidents
of unlawful retaliation.

64.  Herr is a long-time employee of Orange Bakery. Despite living with a serious
illness, Herr is one of Defendants’ top sales-people.

65.  Soler is the former SQF practitioner and quality assurance employee for Orange
Bakery. |

66.  Soler was hired by Orange Bakery in or about Januai'y 2015, Almost
immediately, Soler began complaining about Defendants’ acts and omissions described herein,
including Defendants’ failure to conduct the required food safety testing and the unsanitary -
manufacturing conditions. |

67. In response, Soler was berated by Defendants’ executives, who condescendingly
told her that Defendants did not ha;ve the time and did not want to spend the money to conduct
the required safety testing.

68. In AédditiOn, Defendants directed Seler to lie to and mislead federal regulators

during those instances when the regulators conducted on-site audits of Defendants’

14

Case 3:16-cv-00550-FDW-DSC Document 1-2 Filed 07/18/16 Page 19 of 25




manufacturing facility. Defendants directed Soler to provide documents that Defendants knew to
be false, forged, and fraudulent to federal regulators.

69.  As Soler continued to protest Defendants’ unlawful conduct, Defendants heaped
abuse on her.

70.  Defendants’ executives cursed Soler, screamed and yelled at her, and berated her
for complaining about Defendants’ unlawful conduct. Defendants repeatedly threatened Soler’s
job for _c_omplaining, and told Soler that they would no longer hire White or African American
qmployees because those employees complained too much, so they would only hire Asian ot
Mexican employees because they complained less.

7. In addition, when Soler continued to object to Defendants’ unlawful conduct,
Defendants’ executive, Yoshiaki Okazaki, iahysically assaulted and battered Soler by throwing
objects at her and kicking a trash caﬁ at her which stuck Soler’s body.

72.  Soler complained about Defendants’ unlawful practices directly to Orange
Bakery’s President, Defendant Numao. In response, Numao' berated Ms. Soler, wrote her up,
demoted her, and took away her SQF and quality control responsibilities.

73.  Shortly after Numao demoted Soler, Numao gathered a number of Orange Bakery
employees together and J.fequired that tﬁey sign confidentiality and- non-disclosure agreements.
. Numao’s obvious purpose in doing so Was to disco{arage the company’s employees from
speaking publicly about the company’s violations of applicable law and regulations.

74,  Finally unable to bear Defendants” abuse any Jonger, Solet resigned her
employment with Defendants. She remains unemployed as '_of the daté of the filing of this action.

75, Both before and after Soler reSigne&, Herr observed many of the same things that

Soler had been complaining about internally for months. Among other thinés, Herr observed
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that Defendants were not conducting the required safety testing for bacteria énd other food
contaminates.

76.  Herr complained about Defendants’ unlawful conduct repeatedly, both to Numao
and to executives of Rheon.

77.  In response, both Numao and the Rheon executives became angry with Herr for
complaining and, as a result, have substantially reduced his compensation.

78.  In addition, upon information and belief, Numao and the Rheon executives have
been intentionally reducing Herr’s compensation in order to force him to resign or to build a case
to terminate his employment.

79,  Plaintiffs have been severely damaged by Defendants’ conduct, both financially
and emotionally through the significant emotional distress caused by Defendants’ acts and
omissions.

80. Defendé.nts’ acts and omissions were willful, wanton, reckless, intentional, and
exceeded all possible bounds of decency and tolerable conduct in a civilized society. Defendants
have committed fraud and put at risk the lives and heélth of members of the public. As a result,
Defendants are lable for substantial punitive damages.

81.  Plaintiffs’ damages were proximately caused by the acts or omissions of
Defendants. ‘ ' B \

8. Plaintiffs are entitled to damages from Defendants, jointl.y and severally.

83. In addition, Plaintiffs -are entitled to a permanent injunction prohibiting
Defendants from selliﬁg food products in or from the state of North Carolina without conducting

the required food testing,
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84.  All preconditions to this lawsuit have been satisfied or waived and this matter is
ripe for judicial determination.

85.  Plaintiffs demand all damages 'provided by or afforded by law or statute, '
including without limitation, actual, compensatpry, general, special, consequential, liquidated,
statutory, emotional distress, treble, punitive, or any other damages provi@ed for or permitted by
law, statute; or regulation.

COUNT I: NORTH CAROLINA UNFAIR

AND DECEPTIVE TRADE PRACTICES ACT
(Al Defendants)

86. Plaintiffs repeat and reallége the allegations contained in all previous paragraphs.

87.  Defendants’ unlawful practices as described herein constitute a deceptive and
unfair trade practice under North Carolina law.

88. Defendants,,ﬁlr_ough their conduct, have breached the provisions of the North
Carolina Unfair and Dnfair Trade Practices Act as codified in N.C. Gen. Stat. §§75-1.1, 75-16,
and othet related statutory provisioﬁs, - -

80.  Plaintiffs are entitled to judgment against Defendants, jointly and severally, in an
amount in excess of tWenty-ﬁvé thousand doflars ($25,000) ‘tb be determined at trial as well as
injunctive relief. |

COUNT II: NEGLIGENT HIRING AND SUPERVISION
| (AR Defendants)

90.  Plaintiffs repeét and reallege the allegations contained in all previous paragraphs.
91  Defendants Orange Bakery and Rheon have negligently hired and supervised,

among others, erhployees Numao, Okazaki, and Chavez.
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92.  Defendants Numao negligently hired and supervised, among others, employees
Okazaki and Chavez.

93,  Defendant Okazaki negligently hired and supérvised, among others, employees
located in Defendants’ Huntersville, North Carolina, manufacturing facility.

94.  Defendants owed a duty to Plaintiffs to avoid acting in a negligent manner.

95.  Defendants’ negligence was the direct and proximate cause'of Plaintiffs’
damages.

96.  Plaintiffs are entitled to ju&gment against Defendants, jointly and severally, in an
amount in excess of twenty-five thousand dolars ($25,000) to be determined at‘trial as well as
injunctive relief.

COUNT UL ASSAULT AND BATTERY
_ (All Defendants)

97.  Plaintiff Soler repeats and realleges the allegations contained in all preceding
paragraphs. | ’

98.  Defendant Okazaki physically assaulted and bajctered Plain‘tiff Soler by throwing
objects at her and kicking a trash can at Soler that struck _Soler"s‘body.

99.  Defendants Orange Bakefy, Rheon, and Numao directed, Iencouraged, ratified,
and/or adopted the conduct of Oka;aki. '
| 100, Okazaki’s conduct was undertétken in the scope of his employment and in
furtherance of Defendants’ business. |

101. Defendants Orange Bakery, Rheon, and Numao are liable for Okazaki’s conduct
under a theory of respondeat superior.

102.  Soler was damaged by Defendants’ conduct.

103. Defendants’ conduct was the direct and prexirmate cause of Soler’s damages.
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104. Soler is entitled to damages in an amount to be determined at trial.

COUNT IV: INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
, (All Defendants) '

105. Plaintiffs repeat and reallege the allegations contained in all preceding
paragraphs.

106. Defendants conduct as described herein has been outrageoug, willful, wanton, and
beyond all bounds of decent and proper conduct in a civilized society.

107. Defendants’ intentionally caused Plaintiffs severe emotional distress.

108. As a result of Defendants’ acts and omissions, Plainiiffs experienced severe
emotional distress, including without limitation, severe anxiety.

109. Defendants’ conduct Was the direct and proximate cause of Plaintiffs’ damages.

110.  Plaintiffs are entifled to damages from Defendants, jointly and severally, in an

amount to be determined at trial.

COUNT V: CIVIL CONSPIRACY
(All Defendants)

111, Plaintiffs repeat and reallege the allegations contained in all preceding
paragraphs.

112. Defendants, as part of a conspiracy, worked together and cooperated in
effectuating the unlawful conduct described herein.

113.  Defendants are part of a civil conspiracy.

114, Each Defendant named herein engaged in at least one overt act in furtherance of

the conspiracy.
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115,  As the Defendants are part of a civil conspiracy, it is appropriate and equitable, as
an evidentiary matter, to hold each Defendant responsible and liable for the acts of the other

Defendants.

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment against
Defendants for: (i) all available or permitted damages provided for by law, statute, or regulation,
including without limitation actual, special, gerieral, compensatory, liquidated, statutory,
emotional distress, treble, and punitive damages, pre-judgment and post-judgment interest,
attorneys’ fees and costs; (ii} a permanent injunction prohibiting Defendants from selling food
products in or from the state of North Carolina without conducting the legally required safety

testing; and (iif) for such other relief as this Court deems just and proper.

Dated: May 19, 2016

Respectfidly Submitted,

STRIANESE, PLLC

Christopher R. Strianese
NC Bar # 46918
Tamara L. Huckert

NC Bar # 35348

401 North Tryon Street

10th Floor

Charlotte, North Carolina 28202
Tel. 704-998-2577
chris@strilaw.com
tamaral@sirilaw.com
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